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DETAILED ACTION 
Election/Restrictions 

1 . Newly submitted claims 42-46 are directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: Newly presented 
claim 25, as of the last amendment and now cancelled, claimed the peripheral device 
was a remote control. Likewise newly presented, and now cancelled, claim 26 claimed 
the peripheral device was a pulse rate monitor. The applicant had never claimed 
movement data prior to this amendment, and claims 42-46 are directed towards an 
embodiment of the invention, wherein the peripheral device is a pedometer for 
measuring speed and distance (i.e. the claims are directed towards kinesthetic data and 
not biometric data). 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 42-46 are withdrawn from consideration 
as being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 
821.03. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the Inventor of carrying out his invention. 
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3. Claims 31 and 39 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. Claim 31 recites: 

"... the processor is adapted to select a first audio track of the plurality of audio 

tracks when the biometric data falls below a threshold." 
Likewise claim 39 recites a similar limitation. The specification does not show support 
for this claim. Paragraphs 0021, 0022, and 0023 discuss the various types of peripheral 
devices, however they do not teach the selection of a track based on data falling below 
a threshold. 

Claim Rejections - 35 USC § 103 

4. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

5. Claims 27-28, 35, and 37-38 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Curtin (USPN 5,986,200) in view of Studor et al. (USPN 6,152,856) 
and Goodman et al. (USPN 6,928,433) (hereinafter Curtin, Studor, and Qoodman 
respectively). 

6. Regarding claim 27, Curtin teaches a portable audio player (Fig. 1 and 2) 
comprising: 

a memory to store data associated with a plurality of audio tracks; (Col. 3, lines 1 -23) and 
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a processor coupled to the memory, the processor to receive biometric data and to select one of 
the plurality of audio tracks according to the biometric data (Col. 4, lines 1 -1 9). 

Curtin teaches a portable audio player that changes at least the tempo of an audio track 
according to biometric data, or a heart rate of the user, but Curtin does not specifically 
teach the selection of a track according to the data (Col. 4, lines 4-9). 

Studor teaches an interactive exercise device (abstract), which uses similar 
sensors (Col. 6, lines 37-44). Specifically, Studor teaches the selection of one audio 
track among a plurality according to an optimum workout level or during different 
portions of the workout (Col. 13, lines 44-63). It would have been obvious for one of 
ordinary skill in the art at the time of the invention to combine the teachings of Curtin 
and Studor for the purpose of keeping a user engaged, or interested, in an exercise 
routine. However, the combination does not teach a particular audio track has an 
associated tempo. 

Goodman teaches that an audio track can be categorized via metadata by tempo 
(Fig. 8 and Col. 7, line 65 - Col. 8, line 8). It would have been obvious for one of 
ordinary skill in the art at the time of the invention to combine the teachings of Curtin, 
Studor, and Goodman for the purpose of selecting a track according to its tempo. 

7. Regarding claim 28, the further limitation of claim 27, see the preceding 
argument with respect to claim 27. The combination teaches that the biometric data is a 
pulse rate, or heart rate. 

8. Regarding claim 35, see the preceding argument with respect to claim 27. The 
combination teaches an apparatus that performs this method. 



Application/Control Number: 10/066,552 Page 5 

Art Unit: 2615 

9. Regarding claim 37, the further limitation of claim 35, see the preceding 
argument with respect to claim 28. The combination teaches biometric data comprising 
pulse rate data. 

10. Regarding claim 38, the further limitation of claim 37, see the preceding 
argument with respect to claim 27. It Is inherent that a pulse rate monitor supplies a 
pulse rate associated with a user. 

11. Claims 29-34 and 39-40 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the combination of Curtin, Studor, and Goodman as applied to claim 
27 above, and further in view of Krupka et al. (USPN 6,132,337) (hereinafter Krupka). 

12. Regarding claim 29, the further limitation of claim 27, the combination of CuHln 
and Studor teach a heart rate monitor, however they do not provide detail into how this 
sensor communicates to the portable audio player. Krupka teaches a body-mounted 
transducer to monitor biometric data (Col. 3, lines 59-65 and Fig. 1, unit 24) that 
communicates to the audio player via a communication port, or receiver (Fig. 1 , unit 12). 
It would have been obvious for one of ordinary skill in the art at the time of the invention 
to combine the teachings of Curtin, Studor, Goodman, and Krupka for the purpose of 
providing the biometric data to the audio player. In the prior combination, the method of 
providing the biometric data was not taught and was left up to the imagination of a 
skilled artisan. Krupka provides one method of gathering and providing the biometric 
data, as discussed above. 
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13. Regarding claim 30, the further limitation of claim 29, see the preceding 
argument with respect to claim 29. The combination teaches a pulse rate monitor. 

14. Regarding claim 31, the further limitation of claim 27, Krupka teaches changing 
the tempo of a musical piece according to a threshold, wherein the biometric data falls 
below a threshold (Col. 5, lines 3-7). Therefore, as shown above the combination 
teaches that a particular song, having a particular tempo, can be selected according to 
a threshold. 

15. Regarding claim 32, the further limitation of claim 27, Krupka teaches changing 
the tempo of a musical piece according to a threshold, wherein the biometric data 
exceeds a threshold (Col. 5, lines 8-13). 

16. Regarding claim 33, the further limitation of claim 27, see the preceding 
argument with respect to claim 27. Studor teaches the recording of biometric data in 
memory (Col. 6, lines 37-44). 

17. Regarding claim 34, the further limitation of claim 33, see the preceding 
argument with respect to claim 29. Krupka teaches a communications port for sending 
biometric data to the portable audio player. 

18. Regarding claim 39, the further limitation of claim 37, see the preceding 
argument with respect to claims 31 and 32. The combination teaches a threshold 
comparison, which selects a first audio track when the biometric data exceeds a 
threshold and a second track when the biometric data falls below a threshold. 

19. Regarding claim 40, the further limitation of claim 35, see the preceding 
argument with respect to claim 29. Krupka teaches a particular format for the biometric 
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data, wherein the data is formatted to be sent wirelessly to the portable audio player 
(Fig. 3, unit 24). 

20. Claim 36 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over the 
combination of Curtin, Studor, and Goodman as applied to claim 35 above, and further 
in view of Gavish et al. (USPN 6,662,032) (hereinafter Gavish). 

21 . Regarding claim 36, the further limitation of claihi 35, see the preceding 
argument with respect to claim 27. Curtin teaches that various parameters of an audio 
track can be changed according to biometric data. However, Curtin does not teach that 
the parameters are the volume of an output of the portable audio player. Gavish 
teaches that the volume can be controlled according to received biometric data (Col. 35, 
lines 23-29). It would have been obvious for one of ordinary skill in the art at the time of 
the invention to combine the teachings of Curtin, Studor, Goodman, and Gavish for the 
purpose of inspiring the user to work harder or to slow down. 

Allowable Subject Matter 

22. Claim 41 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

23. Regarding claim 41 , the prior art discussed does not teach a communications 
port between a portable audio player and a pulse rate monitor, wherein the portable 
audio player powers a pulse rate monitor that collects biometric data. 
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Response to Arguments 



24. Applicant's arguments with respect to claims 27-46 have been considered but are 
moot in view of the new ground(s) of rejection. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Daniel R. Sellers whose telephone number is 571-272- 
7528. The examiner can normally be reached on Monday to Friday, 9am to 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh Iran can be reached on (571)272-7564. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http;//pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Conclusion 
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